UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

TIMOTHY PIGFORD, et d.,
Plantiffs,
V. Civil Action No. 97-1978 (PLF)

ANN VENEMAN, Secretary,
United States Department of Agriculture,

Defendant.

CECIL BREWINGTON, et d.,
Hantiffs,
V. Civil Action No. 98-1693 (PLF)

ANN VENEMAN, Secretary,
United States Department of Agriculture,

Defendant.
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AMENDED MEMORANDUM OPINION AND ORDER

The parties came before the Court for a status conference on December 11, 2002
to discuss the issues of attorneys fees and potentia sanctions, as well as the remanded issue of
modification of deadlinesin certain Track B proceedings. Because the Court did not have time
to address the third issue at the hearing, it held a conference cal to discuss the Track B issue on
December 18, 2002 that included class counsd, counsd for the government, pro bono counsd
and Arbitrator Michael Lewis. Based on the parties’ representations in written submissions, a
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the hearing, and during the subsequent conference cal, the Court issued a Memorandum Opinion
and Order on December 30, 2002. To clarify the amount of potentid sanctions at issue, the
Court issues the following amended findings and relief.

Firdt, as a genera matter, the Court concludes that the issue of sanctionsis
appropriately addressed separately from the maiter of attorneys fees. While the government
argues that class counsd should be pendized both with a reduction in the amount of
compensable hours or areduction in hourly billing rates and with sanctions, the Court finds this
position untenable. To reduce the amount of counsel’ s fees as wdll as to impose sanctions would
amount to a double hit, making counsel pay twice what should be asingle, comprehensive
pendty. Thus, athough the Court has granted defendant’ s motion to consolidate consderation
of the issue of fees with the issue of sanctions, see Order of November 22, 2002, the Court will
not confuse the digtinct questions of law and fact that underlie these fundamentaly separate
issues. The parties are urged to address these issues with this guidance in mind.

Second, in light of the parties’ evolving positions on fees and the relatively smdll
amounts now in dispute, the Court finds it reasonable for the parties to continue to try to settle
the issue of attorneys fees. Toward that end, the Court urges the parties to continue their
negotiations and to congder the fact that ajudicia determination of fees would require avast
expenditure of time and resources by dl involved. Indeed, if the parties are unable to settle this
issue, the Court may find it necessary to gppoint a specid master to handle dl fee-related issues
and may require the parties to bear the costs of the specid master. In hopes that settlement
among the parties can achieve afar and efficient resolution without judicid intervention, the
Court chooses not to gppoint a special master at thistime. Therefore, while severa issues

2



relating to fees remain undecided -- such as defining the parameters of “implementation” work
and determining the adequacy of counsdl’s billing records and fee petitions -- the parties
nonetheless may find it preferable to agree to amutually acceptable resolution rather than to
pursue precise judicid determination of al issues. Based on the representations made by certain
counsd at the December 11 status conference, it seems possible that aform of "rough justice”
can be achieved without the need to reach a consensus with respect to each hour spent by each
attorney on each task. The Court strongly urges both sides to gpproach the issue with a degree of
flexibility and to work toward anonjudicid determination of the amounts with respect to both
fees and sanctions.

Third, independent of the parties eventua success in settling these matters, the
Court finds it appropriate to order an immediate payment in the amount of $500,000 to class and
of counsdl for implementation fees and costs. As dtated in their recent fee petitions, class and of
counsdl urgently need an infusion of funds to continue their work in this case. In addition,
plaintiffs expect to seek fees for non-implementation work in the future, which fees can serve as
collaterd for any sanctions ultimately imposed by the Court. Specificaly, current requests for
implementation fees tota $858,685, and counsel anticipate fees for non-implementation work in
the amount of $836,000 or more. In totd, therefore, the attorneys’ fees sought by class and of
counsd now and in the future will amount to a least $1.6 million, while the potentia sanctions

likely will total no more than $308,000." Based on these estimates, the Court concludes that the

1 Although the Court has not fully addressed the issue of sanctions, at the Court’ s request,
the Monitor provided the Court with the following calculations of the potential sanctions based
upon the Court’s Orders of April 27, 2001, May 15, 2001, and June 28, 2001

(1) There are 31 days in the period between May 16 and June 15, 2001. $1,000 per day
times 31 days equals $31,000.
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amount imposed as sanctionsis unlikely to exceed or even gpproach the amount of fees owed to
counsd and therefore that immediate payment of $500,000 for implementation work will not
unfairly prgjudice the defendant.?

Fourth, in order to ensure that the matter of attorneys feesis resolved promptly if
it cannot be settled, the Court will enter the briefing schedule suggested by the government, with
the understanding that this schedule will be vacated if the parties are able to resolve the issues of
fees and sanctions among themselves. For updates on the status of negotiations before then, the
Court will rely on the Arbitrator, Michadl Lewis, who has asssted in negotiations up to this
point.

Fifth, the parties have agreed that it is necessary to indtitute a regular process for

(2) There are 30 days in the period between June 16 and July 15, 2001. $2,000 per day
times 30 days equals $60,000.

(3) Thereare 31 daysin the period between July 16 and August 15, 2001. $3,000 per
day times 31 days equals $93,000.

(4) There are 31 days in the period between August 16 and September 15, 2001. $4,000
per day times 31 days equas $124,000.

(5) According to the formula detailed in the Orders referenced above, the total amount of
sanctions would be $31,000 + $60,000 + $93,000 + $124,000, for atotal of $308,000.

2 Defendant asserts that the amount of sanctions may be higher, based on the Court’s Order
of June 15, 2001 threatening to impose sanctions for any violations of the September 15, 2001
deadline, and based on the Court’ s Order of January 17, 2002 suggesting that class counsd’s
violation of the protective order in this case might warrant further sanctions. While the Court
will not address these arguments in depth a thistime, it notes that the Monitor has found no
evidence of violations under the June 15, 2001 Order. See Monitor’'s Status Report Regarding
Regigters of Petitions, November 7, 2001. In addition, the January 17, 2002 Order explicitly
notes the lack of harm resulting from plaintiffs violation of the protective order, and the parties
can assume that any sanctions based on that violation will take this factor into account. In any
case, the Court concludesthat it is reasonable to award $500,000 to class and of counsdl &t this
time without serious risk of prejudice to defendant.

4



the submission and approva of al future fee requests. Attorney Phillip Fraas has submitted a
proposal for procedures and these have been largely agreed to (with certain suggested
modifications). See Moation for Attorneys Fees and Costs and Expenses for Implementation
Work Only for Phillip L. Fraas and for the Establishment of Deadlines and Procedures for the
Resolution of Future Fees Motions. Because these procedures seem reasonable, the Court
generdly approves this system for submission and gpprova of al future fee requests. Rather
than the monthly submission schedule suggested by Mr. Fraas, however, the Court concludes
that quarterly submission of fee petitions would be more reasonable and efficient.

Findly, with respect to the remanded issue of modification of deadlinesin certain
Track B proceedings, the parties have agreed that it is necessary for the Court to decide whether
or not claimants who were not originally represented by class counsel are covered by the
principles articulated in the court of appeds June 21, 2002 opinion on thisissue? If the Court
finds that such claimants are entitled to the benefits of the court of appeals opinion, pro bono
counsd a Wiley, Rein & Fidding will seek new counsd to represent these claimantsin pursuit
of relief. With respect to those claimants who were represented by class counsd a one time and
thus clearly are covered by the court of appeds opinion, the parties agree that they will continue
to pursue a settlement within afinite period of time. The partieswill submit ajoint report to the

Court no later than February 1, 2003, stating either that the cases have been settled or that the

3 Due to a conflict of interest recently discovered by pro bono
counsel at Wiley, Rein & Fielding, the firm that represents those Track B
claimants who potentially are covered by the court of appeals’ opinion but
were never represented by class counsel, representation of these claimants
will be assumed by Anthony Herman of Covington & Burling for the limited
purpose of briefing the Court on this issue.
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parties believe that the cases cannot be settled without judicia intervention and proposing a
schedule for briefing on thisissue.

For dl of these reasons, it is hereby

ORDERED that defendant shdl pay class counsd Alexander Pires in the amount
of $500,000 for implementation fees and costs no later than January 10, 2003. Class and of
counsd who have submitted implementation fee requests shal divide this payment among
themselves as they deem appropriate and Mr. Pires shall report to the Court as to when and how
the divison and payments have been made; it is

FURTHER ORDERED that the parties shal continue (with the assistance of Mr.
Lewis) to negotiate toward settlement of the issues of fees and sanctions; it is

FURTHER ORDERED that unless settlement of the issue of sanctions is reached
sooner, the government shdl file a brief setting forth its position on the issue of sanctions by
February 3, 2003; itis

FURTHER ORDERED that unless settlement of the issue of feesisreached
sooner, the government shdl file abrief setting forth its position on the issue of implementation
fees by February 24, 2003. Class and of counsdl shal file any responses by March 10, 2003 and
the government shdl file areply, if any, by March 17, 2003; it is

FURTHER ORDERED thét the parties shdl continue to negotiate toward
settlement of the issue of modification of deadlinesin Track B cases involving daimants
originaly represented by class counsdl. The parties shdl file ajoint report with the Court no
later than February 1, 2003 informing the Court as to the status of the negotiations and, if
necessary, including a proposed briefing schedule on thisissue; it is
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FURTHER ORDERED that the Court will decide the question of whether the
court of gppeals June 21, 2002 opinion applies to claimants who were never represented by
classcounsd. Thelaw firm of Covington & Burling shal represent these damants for the
limited purpose of briefing this issue and the parties involved shal submit a proposed briefing
schedule on this issue promptly upon receipt of this Order; and it is

FURTHER ORDERED that, for fees, costs and expensesincurred by any class
counsdl or of counsdl after June 30, 2002 --

(1) such class counsd or of counsdl shall file motions for his own fees, costs and
expenses, on aquarterly basis, on the 30" day of March, June, September and December;

(2) after receipt of any such motion for fees, and costs and expenses, defendant's
counsd shdl have 30 days to review the motion and file a response;

(3) within 10 days after defendant's counsel files aresponse, Arbitrator Michael
Lewis shdl convene ameeting of class counsel and of counsel and defendant's counsdl to resolve
any differences that may exist and, if possible, to reach an agreement for the payment of fees,
costs and expenses covered by the motion;

(4) if no agreement for such payment is reached, class counsel and of counsel and
defendant's counsd, within 10 days thereafter, shall submit to the arbitrator statements of their
final pogitions on unresolved issues with repect to such mation;

(5) within 10 days theregfter, the arbitrator shall file with the Court the statements
of find pogtion, dong with his proposed findings and recommendations with respect to the
motion, copies of which shdl be provided to the parties,

(6) thereafter, this Court shdl rule on the motion; and

7



(7) quarterly motions filed by each class counsdl under this procedure shall
include al fees, cogts and expenses generated from work done on the implementation of the
Consent Decree during such period and work done during the period beginning July 1, 2001,
through the end of such quarter on each Track A cdlaim, Track B claim, or petition for monitor
review that such class counse handled and that was successfully concluded during such period,;
for the purposes of this clause, the facilitator shal provide to class counsd and defendant's
counsd at the end of each month areport on the successful claims and petitions concluded
during such month.

SO ORDERED.

PAUL L. FRIEDMAN
United States Didtrict Judge

DATE:
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