
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

__________________________________________
)

TIMOTHY PIGFORD, et al., )
)

Plaintiffs, )
)

v. )  Civil Action No. 97-1978 (PLF)
)

ANN VENEMAN, Secretary, )
    United States Department of Agriculture, )

)
Defendant. )

__________________________________________)
)

CECIL BREWINGTON, et al., )
)

Plaintiffs, )
)

v. )  Civil Action No. 98-1693 (PLF)
)

ANN VENEMAN, Secretary, )
    United States Department of Agriculture, )

)
Defendant. )

__________________________________________)

MEMORANDUM OPINION AND ORDER

By Order of December 30, 2002, the Court directed defendant to pay $500,000 to

Alexander Pires (on behalf of Class Counsel and Of Counsel) by January 10, 2003 for attorneys’ fees

and costs incurred in implementation of the Consent Decree in this case.  See Memorandum Opinion

and Order, December 30, 2002 at 5.  An Amended Memorandum Opinion and Order was issued on

January 14, 2003.

Defendant has filed a motion for an extension of time until March 11, 2003 to make this

payment, asserting that defendant is logistically unable to make payment by the  now-expired January 10,
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2003 deadline and that defendant requires additional time to consider whether to appeal the Court’s

decision before even submitting the request for payment to the Treasury Department Judgment Fund. 

Class Counsel opposes defendant’s motion for extension of time, arguing that defendant seeks only to

inflict financial harm on Class Counsel by delaying a payment that is inevitable and risks no serious

prejudice to defendant.  Furthermore, Class Counsel notes that because defendant admittedly has not yet

submitted a request to the Judgment Fund, it is evident that defendant will not be able to comply with any

reasonable deadline regardless of the Court’s ruling on defendant’s motion for extension of time.

Defendant has filed a reply, addressing each of plaintiffs’ arguments.  

Despite the many points of contention raised at the status conference on December 11,

2002, the parties appear to agree that plaintiffs’ counsel are entitled to be paid something for their

work and that the attorneys’ fees and costs sought by Class and Of Counsel now and in the future will

amount to at least $1.6 million.  See Amended Memorandum Opinion and Order at 2-3.  In addition, the

Court has noted that the potential sanctions to be imposed on Class Counsel likely will not exceed

$308,000.  See id. at 4.  It is inconceivable that the Court would disallow as much as $792,000 of the

fees sought based on poor record keeping, unreasonable hourly rates or too many hours (or too many

lawyers) spent on a given task.  Thus, the government cannot be harmed by the interim payment ordered

by the Court.  It is equally inconceivable, in the Court’s judgment, that the Solicitor General would

authorize an appeal of this Court’s decision in this matter and for that reason (among others) that the

Court would enter a stay pending appeal (or pending a decision by the government whether to appeal). 

It would be a more fruitful expenditure of time, as the Court suggested in both its original and its

Amended Memorandum Opinion and Order, for the government to continue to work through the

mediator toward negotiation of a final fee amount and a final sanctions amount; indeed, the
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representations made by Class Counsel at the December 11 status conference suggest a great deal of

flexibility with respect to such a negotiated resolution.  Nevertheless, recognizing that it will take some

time for a request to the Judgment Fund to be approved, it is hereby

ORDERED that defendant’s motion for extension of time [729] is GRANTED IN

PART and DENIED IN PART nunc pro tunc; it is

FURTHER ORDERED that defendant shall submit a request to the Judgment Fund by

January 22, 2003 to effectuate prompt payment in compliance with this Court’s Amended Memorandum

Opinion and Order regardless of any internal consideration of a possible appeal of the payment provision

of the Court’s order and the possible request for a stay of that provision pending appeal; it is

FURTHER ORDERED that defendant shall pay Class Counsel Alexander Pires in the

amount of $500,000 for implementation fees and costs no later than February 12, 2003.  Class and Of

Counsel who have submitted implementation fee requests shall divide this payment among themselves as

they deem appropriate and Mr. Pires shall report to the Court as to when and how the division and

payments have been made; and it is
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FURTHER ORDERED that compliance with this Order shall not deprive defendant of

any otherwise available right to appeal the Court’s Amended Memorandum Opinion and Order, in whole

or in part.

SO ORDERED.

________________________________
PAUL L. FRIEDMAN
United States District Judge

DATE:
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Copies to:

Michael Sitcov, Esq.
U.S. Department of Justice, Civil
Division
P.O. Box 883, Room 1022
Washington, D.C. 20044

Alexander J. Pires, Jr., Esq.
Conlon, Frantz, Phelan & Pires,
LLP
1818 N Street, N.W.
Suite 700
Washington, D.C. 20036

Phillip L. Fraas, Esq.
3050 K Street, N.W., Suite 400
Washington, D.C. 20007-5108

J.L. Chestnut, Jr., Esq.
Chestnut, Sanders, Sanders,
Pettaway, Campbell & Albright,
LLC
1 Union St. 
Selma, AL 36701

Kenneth W. Barton
Butler, Snow, O’Mara, Stevens &
Cannada
Deposit Guaranty Plaza, 17th Floor
210 East Capitol Street
Jackson, Mississippi 39201

Randi Ilyse Roth, Esq.
Office of the Monitor
46 East Fourth Street, Suit e1301
Saint Paul, Minnesota 55101

Anthony Herman, Esq.
Covington & Burling
1201 Pennsylvania Avenue, N.W.
Washington, DC 20004

Thomas W. Kirby, III, Esq.
1776 K Street, N.W.
Washington, DC 20006

Michael Lewis, Esq.
ADR Associates
1666 Connecticut Avenue, N.W.
Washington, D.C. 20009

Lester Levy
JAMS
2 Embarcadero Center
Suite 1100
San Francisco, CA 94111

Julie Redell
Nicole Fahey
Poorman-Douglas Corporation
10300 SW Allen Blvd.
Beaverton, Oregon 97005


